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Abstract 

  

The  Forest   R i ghts  Act, 2006  represents  one  ⁠of  the  mo  st consequential  ⁠ legislative   ⁠in terventions       in   post-

independence ⁠⁠ India ⁠—  an  explicit ⁠  ⁠statutory  ⁠admission   ⁠ ⁠t h at    the ⁠Indi an ⁠ State, a cro ss  more     than  ⁠a  ce n tury 

⁠  ⁠⁠of    colonial      ⁠and ⁠  post-colonial ⁠  forest ⁠ ⁠governance, systematically   ⁠⁠dispossessed   tribal   and  ⁠fores t-dwe lling 

    communities  ⁠ of  rights ⁠ ⁠ they   had ⁠ he ld   since   before  t he  law ⁠its elf ⁠  e x ist  ed. This ⁠pa   per  exam i nes   ⁠   the ⁠Act  's ⁠⁠central 

  provisions    ⁠—  Sect ions ⁠   3  and 4 ⁠—  through   ⁠ ⁠the  dual  le   ns ⁠ of  rig h ts  j urisprudence  ⁠⁠  and  conse r va ti on ⁠ ⁠ l a w, a   rguing 

 ⁠t  hat ⁠⁠the   ⁠te nsi on  ⁠between  tribal  ⁠   community ⁠  r igh ts    and  ecological     ⁠p rotecti on  ⁠  ⁠is  not  an   irresolvable  ⁠ con  flict ⁠ ⁠ but 

⁠ a   contest    between ⁠   two   governance  ⁠paradigms, one of  ⁠which  ⁠the e mpiric al ⁠  evidence ⁠ h  as   substantially 

  ⁠discredited.The   paper  ⁠t  r aces    the ⁠ hi st orical    trajec tory ⁠    of forest   ⁠ dispossession ⁠⁠  from    the   Indian ⁠⁠F o rest   ⁠Act  of 

  1927   through   ⁠ the  Wildlife   Protection  ⁠Act   ⁠of ⁠1972   and  ⁠⁠the  F o rest    Conservation     Act ⁠of ⁠1 9 80, situating  ⁠ FRA   as 

 a rem e dial  ⁠ statute ⁠⁠⁠  gr ou nded  ⁠ in   Articl es     ⁠  ⁠14 ,21 , and  ⁠46  ⁠of  t he ⁠ Constitution ⁠ ⁠ ⁠ and  ⁠ the   F i fth 

 Sche dule's     spe  cial   ⁠ ⁠p rote ctions  for Scheduled   Areas. It analyses ⁠ ⁠  Secti  on   ⁠⁠ 3's ⁠ tripartite  ⁠rights   architecture ⁠  ⁠⁠— 

⁠ individual  f ore st  ⁠rig h ts, Community  ⁠ Forest    Resource      ⁠rights, and habitat    rig h ts  of  Particularly ⁠ Vu lnerable 

   ⁠Tribal ⁠ G ro ups     —  with ⁠⁠particular ⁠  ⁠at tent ion ⁠  to   the  re cognition   theory  ⁠  th  at  distinguishes  FRA  from 

⁠ co  nventional  ⁠ ⁠ grant-based ⁠ ⁠ ⁠tenure   ⁠l egislation ⁠  and  its  implications ⁠ ⁠for ⁠ the burden  of ⁠pr oof    in claim ⁠⁠adjudication. 

Section  4's  ⁠procedural ⁠  ⁠safeguards, including   ⁠the   absolute ⁠  bar   on eviction ⁠  ⁠u  nder ⁠⁠Section ⁠ 4( 2) ⁠and   the   five-

condition  ⁠framework ⁠  for ⁠resettl  ement ⁠  ⁠from   Critic al ⁠ Wildlife ⁠ Habitats   ⁠ under   Section    ⁠4 )4 ( , are ⁠⁠examined  ⁠  b oth 

 ⁠as  legal  ⁠instruments ⁠⁠ a nd    as  ⁠sites  of ⁠⁠institutional  ⁠c  ontestati on.The  paper  ⁠undertakes   ⁠a   ⁠critical ⁠  legal ⁠  analysis ⁠  ⁠of 

landm a rk ⁠ ⁠ judicial  decisions   — ⁠Banwasi  ⁠ ⁠Seva  Ashram ⁠⁠  )9861( , Samata (199 7 ), O  r is sa ⁠    Mining   ⁠⁠Corporation  ⁠   v. 

MoEF ⁠(2013), and ⁠Wildlife ⁠⁠  First   )2019 ( — evaluating ⁠ ⁠their ⁠ doctrinal ⁠  contributions    and ⁠ limitations. It 

⁠ identifies  ⁠ ⁠ f our ⁠   ⁠unr esolved ⁠ tensions   ⁠in  FRA  ⁠⁠jurisprudence: the  b urden ⁠ ⁠of  p ro of   ⁠for   unrecorded  ⁠  customary 

 ⁠ rights, the  ⁠ov erriding  ⁠⁠  scope ⁠of  Section  ⁠13 ⁠against   ⁠  ⁠conservation ⁠  ⁠ st atutes, the ⁠ leg al ⁠ ⁠v al idity ⁠ ⁠⁠ of   Criti c al ⁠ ⁠  Wild l ife 

⁠⁠ ⁠H ab itat    not i fi cations ⁠ ⁠ made ⁠⁠with out  completing ⁠  ⁠t he  ⁠ FRA  pr o cess, and the  ex tent ⁠  ⁠of  ⁠gr  am  sabha  authority  ⁠  ov er 

⁠Forest   Department     ⁠management  ⁠     ⁠ in ⁠Community ⁠Forest  Resource   ⁠are a s. Im  plementation   ⁠ f ail ures ⁠  ⁠—  ⁠  m ass 

rejections  ⁠ wit hout ⁠  re as ons, Fo r est   ⁠Department ⁠ ins titution al  ⁠ ⁠resistance, gr  am  ⁠  sabha   ⁠capacity ⁠ deficits, and 

⁠gender   exclusion ⁠ ⁠  ⁠—   are ⁠ana  lysed   as   structural  ⁠ ra   ther ⁠ th  an   ⁠ inci den tal ⁠ ⁠p ro blems, ref lec  ting   the ⁠polit ical 

 ⁠  e cono my ⁠⁠ ⁠⁠of   a  bureaucratic   ⁠⁠ o r der ⁠  relu c tant  ⁠⁠to  sur render    ⁠ governance   ⁠ authority. 

The  pa  per ⁠ concludes    ⁠that    ⁠FRA's ⁠architecture   ⁠ is  legally  ⁠ coherent  ⁠ and ⁠ constitution ally   grou n ded, but ⁠its 

 transfo rmative ⁠ ⁠ ⁠potent ial    r emai ns    ⁠unrea lised ⁠  because ⁠ ⁠rights ⁠  without   ⁠⁠ins ti tutional   suppo r t, c redit    access, le gal 

⁠  a id, and  departmen tal ⁠⁠ accountability    ⁠ pr o duce ⁠ juridical   ⁠  ⁠recogni  tion  ⁠⁠without   m ater ial  ⁠ ⁠ change. The    central 

⁠  question   ⁠the   A ct ⁠ poses   —  whether ⁠ fores t-dwelling ⁠   ⁠  commu nities   ⁠  are   the  stewards ⁠ or  ⁠the   trespassers ⁠⁠    of ⁠In dia's 

⁠forests    ⁠ — has   be en    a n swered  ⁠by    the  ⁠legislature ⁠⁠ ⁠and by ⁠the ⁠  evidence. The   answer   f  r om   India 's ⁠⁠⁠institutions 

 ⁠⁠is  still pending.4 

Keywords: Forest Rights Act 2006, tribal rights, community forest resources, Section 3, Section 4, gram sabha, 

conservation law, Wildlife Protection Act, Critical Wildlife Habitat, recognition theory, forest jurisprudence, Niyamgiri, 

indigenous tenure. 
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Introduction 

Historical Injustice Against Forest-Dwelling Communities 

To understand  the  Forest Rig hts Act, one must   fir  st sit with an ⁠uncomfortable truth: 

in dependent  India, for  six  decades ⁠af ter  1947, con tin ued  ⁠a co lonial ⁠⁠cri  me. It ⁠did so not  thr o ugh 

 malice   alone, but ⁠through  ⁠the  qu iet er ⁠ violence  of ⁠ins titutional  inertia  —   of ⁠la ws ⁠left 

unreformed, of ⁠rights  left unrecorded, of  people ⁠left without  na  mes  in  the  ledgers  that 

⁠determined ⁠whose ⁠ land ⁠was  whos e. 

For generations before  the British ⁠arrived, tribal   and forest-dwelling ⁠communities  ⁠acr  oss 

India did  not merely li ve in ⁠fo re sts —  they  we re ⁠ for ests, in ⁠the  se n se  that their ⁠identity, 

economy, spirituality, and governance  ⁠were   inseparable   ⁠fr om  the   ecosystems  ⁠they ⁠inhabited. 

They managed  biodiver sity through   seasonal   rotation, maintai ned ⁠ sacred ⁠gr oves, regulated 

 ⁠hunting through ⁠customary    law, and  passed  down ecol  ogical ⁠ knowl  edge  through oral  

tradition. Their  tenure  o ver  f orest land  was not  the ⁠o wnership ⁠of ⁠a ⁠title deed  — it  was  the 

⁠deeper ownership ⁠  of belonging, of  stewardship ⁠  across time. 

The  Indian  Forest  Act of 1927  could  ⁠not  see  this. It was  not designed ⁠to. Colonial  ⁠forest  law 

 vest ed sovereign   ownership ⁠ ⁠of forests   in the  State  ⁠and ⁠required ⁠a ⁠"settlement ⁠ process"   — 

surve y, recording, compensation ⁠— before  decl aring  ⁠ Reserved  ⁠Fore  sts. In practice, 

this  process  ⁠ was almost  ⁠never ⁠completed. Communities  wi thout ⁠ documents, lawyers, or 

political influence  found ⁠th  eir ⁠ rights  simply ⁠absent from  the  record. Occupation  ⁠th  at  ⁠had 

persisted  ⁠ for centuri es  became, by  administrative default, enc roachme nt. The  forest-dweller 

⁠ became  a c rim inal ⁠ in the  land their  grandparents  ⁠had t ended. 

What  is genuine ly  disturbing is  what  happened ⁠aft  er   independence. Rather than  ⁠dismantling  

this  ⁠architecture, the  post-colonial   State extended it. The Wildlife ⁠Protection  Act  of  1972 

⁠carved ⁠out inviolate  protected   are as    fr om  which ⁠  human  beings ⁠ were ⁠excluded ⁠ as ⁠a  matt er 

⁠of  ecolog ical  principle. The  Forest ⁠Conserv ation  ⁠Act  of ⁠1980  imposed   ⁠centralised ⁠Union 

⁠ Government ⁠ ⁠control ⁠over all ⁠forest  l and   use. Operation-level ⁠forest  department ⁠ orders ⁠through 

  the ⁠1980s and ⁠1990s di r ected  ⁠mass  evictions ⁠ with  ⁠the quiet efficiency ⁠of   bu reaucra cies   ⁠that 

 know  they ⁠will   not be ⁠held ⁠ accou nta ble. By 2004, the Ministry   of Tribal ⁠ Affairs ⁠ had  itself ⁠

conceded  that  one to  two  million ⁠ f amil ies  ⁠ ⁠had been  evict ed ⁠ from  forests   without ⁠ le g al 

 pro cess, c omp ensation, or ⁠any  alternative  means ⁠of ⁠surviva l. 

The Need for the Forest Rights Act 

Cour ts ⁠ had  n oticed. In Ban wasi  Seva   Ashram ⁠v. State of ⁠Uttar Pradesh ⁠ ⁠(1986)  ⁠and Samata v. 

Sta te  of Andhra ⁠Pradesh  ⁠)97 19 ( , the Supreme ⁠⁠Court  recognised   t  hat customary  rights of f or est 

communities  surv ive ⁠ fo rest  notifications ⁠and carry  constitutional  ⁠protection. But judicial 

recognition ⁠⁠without institutional   machinery is  like  a  map  wit hout ⁠roads ⁠— it  tells you 

 where  ⁠to ⁠go  without     giving ⁠you any  means  of getting ⁠ the  re. What  Ind ia  needed  was  not 

 another court pronouncement but a statute ⁠ with  teeth: one that  vested   rights, created   a  p r ocess 

 for adjudicating ⁠th e m, and  forced   the St  ate ⁠to  act. 

The ⁠Forest  ⁠Rights ⁠Ac  t, 2006 ⁠— formally  ⁠the ⁠Scheduled   Tribes  and  O ther  Traditional 

⁠Forest  Dwellers  (Recognition of ⁠Fo re st Rights)  Act —  was that  statute. Its  Preamble  ⁠does 

⁠something  r emarkable  in ⁠Indian ⁠legisl at ive  dr af ting: it  admits  wrongdoing. It  a cknowledges  
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" t he  historic  al ⁠  injustice  done ⁠ to ⁠the  forest-dwelling ⁠  Scheduled  Tribes ⁠and other traditional 

⁠  forest  dwellers  who are  integral ⁠  to the very  survival  and sustainab ility  of the 

fore st  ecosystem."   ⁠This  admission ⁠  is ⁠not  rhetorical  decoration  — it is  legally ⁠⁠significant, 

because  it ⁠frames  ⁠the   Act ⁠as ⁠remedial ⁠legislation, which  courts must  interpret generously ⁠ in 

⁠fa vour of the ⁠intended beneficiaries. 

Most  importantly, the Act does not create  rig hts  — it recognises ⁠pre-existing  ⁠rights that 

  coloni al  ⁠ and  post-colonial  law  had merely ⁠ failed   to ⁠record. This  distinction  ⁠— between 

  re  cognition  ⁠ and  gr  ant ⁠—   is the single   most important ⁠l eg al idea  in the  entire  statu te. A granted 

right can  be   refused  on policy ⁠grounds. A  recognised  rig ht can o n ly   be ⁠denied  ⁠on  evide nt iary 

⁠g rou nds ⁠  —   the State ⁠must s how  the r ig ht d oes not ex i st, not  merely ⁠t hat ⁠it ⁠is  inconvenient  to 

acknowledge  it. This  ⁠recognition ⁠ the o ry has become, as ⁠we  shall see, the  central ⁠battleground 

   of  FRA ⁠jurisprudence. 

Legal Framework: Constitutional Basis and Statutory 

Architecture 

The F orest  Rights   Act  do es ⁠not stand alo ne. It is embedded ⁠ in a ⁠constitutional ⁠framework ⁠ that, 

re ad  caref ull y, makes  tribal rights ⁠not ⁠ju  st statutory entitlements  but  fundament al ⁠

and  directive ⁠obligations of ⁠the  State. Ar tic le ⁠ ⁠14 prohibits  arbitrary ⁠den  ial  of ⁠rights h  eld  by 

custom  — and ⁠wh at  is  more   arbitrary ⁠ th  an ⁠ denying ⁠⁠r ig hts  ⁠simply  because  the col  onial   ⁠

admin  istration ⁠ never  bothered  ⁠ to write  them  d ow n? Article ⁠2  1's r ight  to life, as the  Supreme 

Cou rt ⁠has  expansively  ⁠⁠read  it, includes  the ⁠rig ht  to  livelihood  ⁠and protection    against ⁠arbitr ary 

displacement  ⁠from one's  home. For ⁠a  commu  nity ⁠ whose  livelihood   is the  for est and ⁠whose 

h o me  is the for est  edge, th e se  are ⁠not abstract  constitutional principles ⁠ ⁠— they  are existential 

⁠ protections. 

Ar tic le   ⁠⁠46 places an affirmat ive   duty  on  the  State  to  promote ⁠the educational ⁠and  economic  

 interes ts    of  Scheduled ⁠Tribes ⁠and protect ⁠ ⁠them  from ⁠social  injustice  and exploitatio n. The 

⁠Fifth and Si xth  Schedules, together ⁠with ⁠PE  SA ⁠of 1996, create  a  special   constitutional ⁠ r eg ime 

 for  trib  al areas  t hat  pre-figures    ⁠FRA's ⁠gr am  sabha primacy ⁠— rec og nising, at the 

co nstitutional  ⁠l eve l, that  tribal ⁠communities    must be ⁠the  governors  of  their  own affairs   and 

 not ⁠merely the  objects ⁠ of Sta  te welfare. 

The A ct's  architecture ⁠ is  straightforward ⁠ ⁠but  powerful. Section    2 ⁠defines ⁠its  scope ⁠broadly 

⁠—  "forest   land" includes   uncla ssi fied  and undemarcated ⁠⁠forests, deemed  ⁠forests, and reve nue 

⁠ f orest s, a  definition  far  wider  than  the F ore st Department's  ⁠preferred   ⁠narrow ⁠r eadin g. The  cut-

off   date  is D ec ember  ⁠13, 2005 —  commun i ties  must have been ⁠residi ng ⁠and  dependent ⁠on 

forest ⁠land  b ef ore t h is  date. The  Forest ⁠R i ghts   Rules ⁠of  20 08, amended ⁠ in  2012, prescribe ⁠ the 

evidence   admissible  ⁠to p r ove  occupation, the composition ⁠of the t hree-tier  ⁠adjudicative   

structure ⁠ ⁠—  Forest  Rights  Committee ⁠at village  level, Sub-Divi sional Level ⁠Committee, and 

⁠District   Level  Committee   — and ⁠the  form  of ⁠title to be issued. The  machinery ⁠ is  there. The 

question, always, is whether   ⁠it is  operated  ⁠h on estly. 

Section 3 Analysis: The Architecture of Rights 

If the  Preamb  le ⁠is  FRA's co nscienc e, Sec  tion ⁠  3   is its sp  ine. It ⁠enumerates ⁠the  rights  be  ing 

recognised ⁠ with  a co mprehensiveness ⁠  that, had ⁠it b  een fully ⁠implemented, wo uld  have 
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⁠transformed ⁠the  relationship ⁠ be t ween the Indian ⁠ State and its forest-dwelling ⁠⁠citizens 

⁠m ore  th orou ghly  than ⁠ per h aps   ⁠any ⁠legislati on ⁠  since  land reform. 

Se c tion  (1)3 (a)   recognises  the  right to  live ⁠in and   cultivate   ⁠fore st  land ⁠for  bona  fide livelihood 

  ⁠ needs. The  Forest ⁠Rights Rules ⁠impose  a  four-hectare ⁠cap on new recognition ⁠   —  but  here  is 

⁠a significant   doctrinal ⁠problem: the  Act itself  contains ⁠ no  su  ch  cap. The ⁠Rules  are  sub-

statutory ⁠in st ruments; they   can  not restr ict  what the Act do  es ⁠ not ⁠restrict. Several   High  Courts 

ha  ve   held  that pre-e xis ting ⁠ occupation  of ⁠ar  eas  exceeding ⁠four ⁠ hec t ares  must  be ⁠recognised   

in  full, since  a Rule cannot  amend  a  st at ute. Th is  question ⁠ has  not ⁠received   a ⁠d  efinitive 

 Supreme ⁠Court ⁠answer ⁠and ⁠rema ins   one  of  the  m ost  important  outstanding   issues ⁠in  FRA ⁠law. 

Section(1)3 ( c)  recog  nises  ownership   over  Mi nor  Forest Produce ⁠ — bamboo, tendu  leaves, 

mahua, medicinal herbs, resins ⁠— pr oducts  ⁠that  constitute ⁠between  t wenty  and f orty  per ⁠cent 

of  annual  ⁠inco  me for  forest-dependent    fam ilies   ⁠across  central ⁠  India. Before  FR A, forest 

⁠departments ⁠controlled   ⁠  MFP  collection   throu gh   monopoly  ⁠marketing    arrangeme nts  ⁠ that 

systematically  ⁠extracted   below-market prices  ⁠from  trib al collectors. The   recognition  of  MFP 

⁠ownership  rights  struck  directly ⁠  at  this  extraction. 

Section ⁠(1)3  ⁠ (f) ⁠ — ⁠per  haps  ⁠ the  most ⁠transformat i ve  provision  in  the entire  Act  — recognises 

 the  right  to ⁠protect, regenerate, conserve, and manage ⁠Com m unity  Fo  rest  Resources. When 

CFR righ ts  vest  in  a  gram   sabha, the ⁠commu nity ⁠ ⁠ acquires ⁠⁠quasi-ownership ⁠authority ⁠over  the 

e nti re customarily   used  forest   landscape w ith in  its traditional  boundaries, displaci ng  — ⁠not 

⁠merely  supplemen ti ng ⁠— ⁠the Forest Department's ⁠ m anagement ⁠ ⁠authority. Full ⁠

imple mentation   of ⁠this  provision ⁠alone   cou ld ⁠place ⁠over 170 m illion ⁠ ⁠he  ctares  und  er 

commun  ity ⁠ governance. That   it ⁠has not done  so  tells  us everything   about   ⁠the ⁠gap  between ⁠ 

law  and political  will. 

Section ⁠⁠3(1)(e) ⁠ recognises ⁠ the rights ⁠of  Particu l arly   Vul ner able ⁠⁠Tribal ⁠Groups to ⁠their 

 "habitat" —  not ⁠a plot, not a  parcel, but  an ⁠entire ecosystem. The  Supreme  ⁠Court in ⁠the 

Niyamgiri ⁠case read this  to ⁠include  the  cultural, spiritual, and religious ⁠dimensions ⁠ of  the 

 h ab itat  ⁠relationship, recognising  ⁠t hat  for communities ⁠  like the Dongria   Kondh, the  mountain 

is  not ju st ⁠land —  it  is deity, ance stor, and identity. This ⁠reading ⁠ brought   Indian domestic   law 

i n to ⁠meaningful  al ignment   ⁠with ⁠ international   indig  enous  rights  norms, without  Ind  ia ⁠ having 

 to  formally ⁠subscribe    to any international ⁠instrument. 

Section 4 Analysis: Safeguards Against Eviction 

S ection  4 ⁠is w here  FRA goes from aspiration ⁠⁠to  pro tecti on  — it builds around  the ⁠rights  in 

Section  3 a set of ⁠procedural  ⁠and  substant ive ⁠ ⁠walls ⁠that ⁠ make  lawful  e viction    genuinely 

 ⁠difficult.  

Sec t ion ⁠4(1)  ves ts  recognised   rights  in ⁠perpetuity, free  from encumbrances, alienab le  ⁠o n ly  by 

inheritance. A  t itle und er ⁠FRA is  not a licence  t hat  the  State ⁠ can  revoke ⁠— it  is  a permanent 

⁠ recognition ⁠of  tenure. 

Section ⁠⁠4(2)  is the ⁠prov  ision  that has ⁠generated ⁠the most litig ati on   and the  most abuse: no 

⁠forest-dwelling ⁠community   ⁠ member ⁠ s hall be  evicted ⁠until  the  recognition ⁠ and  verification 

 process  ⁠is  co mplete. This  is an  absol ute ⁠bar. Its plain  ⁠language  ⁠is  unambiguous. And  yet, states 

⁠ acro ss I  ndia have evicted ⁠ fami lies ⁠ ⁠during  pe nding   procee dings, rej ected claims  in  bu lk 

⁠ without ⁠  pro ces s, and  treat ed  the  Section   )2(   bar  as ⁠an  inconv enient  administrative  obstacle   
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rather  t h an  a  mandatory   ⁠l  egal  prote ction. The Wildlife First litig at ion  ⁠ of  0192  b rou ght   ⁠this 

abuse  ⁠to  a na ti onal ⁠crisis point ⁠—  an evi ct ion ⁠ order   covering  ⁠11.8 lakh    fami lies  was passed 

by  the Supreme ⁠C ourt ⁠itself, only  to be  stayed   when the ⁠government  ⁠admitted  ⁠that  the ⁠very 

rejec tion process   that ⁠supposedly ⁠ justified  those  evictions ⁠ had been  conducted 

 ⁠in  wholesale    violation ⁠of   the  Act's requirements. 

Section ⁠4(4)  is  the  Act's most carefully thought-through ⁠  provisi on —  a five -cond ition  test 

for  relocation  from  Critical  ⁠Wi ldl ife   Habitats ⁠ ⁠that makes forced displacement   almost  legally  

impossible  ⁠⁠when  properly  a ppli ed. All five   c ondi tions are ⁠cumul a tive: the  FRA  process  ⁠must 

⁠be complete; the   community ⁠ must be  shown to  directly ⁠a ffect the critical   habi tat; 

rehabilitation   fa ciliti es  ⁠must   be ⁠in  place before  displacement; free and ⁠informed g r am  sabha 

consent  ⁠ must ⁠be obtained; and ⁠no  coexis te nce  ⁠alternative ⁠ must ⁠e xis t. The  provision  repr esents 

⁠ a  d ir ect ⁠legislative  rejection ⁠  of  the administrative ⁠pr a ctice ⁠ of displacing ⁠  communities  ⁠fr om 

wild life ⁠  areas as  a  rout ine  ⁠conserv ation ⁠  measur e. It says, plainly: you ⁠may  not move  these 

⁠peop le unless you have    exhausted ⁠every alternative  and ⁠obtained  their  genuine  agreem  ent. 

The  gram sabha's ⁠ role  under ⁠Section ⁠  6 ⁠t ies ⁠ the  entire  structure together. By making  the  gram 

 sabha ⁠the pr ima ry ⁠adjudicative ⁠authority  ⁠  —   whose   resolut i ons  ⁠can be ⁠modified  only ⁠ for 

⁠recorded ⁠p rocedural  rea sons  — ⁠the Act  p laces  the  commu nity   at ⁠the centre ⁠of ⁠its ⁠own 

 recognit ion. This  is  not merely ⁠proced u ral   ⁠  democ racy. It is  a  recognition  ⁠ that the 

⁠people  best  placed ⁠to know  what  rights  ⁠exist ⁠ o ver  a  particular ⁠fo rest are the  people ⁠who  h ave 

 liv ed with ⁠and in  th at  forest   for  gen erations. 

Conflict with Conservation Laws 

The  Forest  Rights  Act ⁠was  always going to collide    wi th  conservati on   law ⁠— ⁠not  because  ⁠their 

 ulti mate  goals  are ⁠different, but because ⁠their  institutional   as sumptions ⁠  are 

d iametrical ly    opposed. Conservation  law  assumes  that ⁠the State, through ⁠its technical 

  agen cies, is the  app ropriate ⁠gu a rdian of ecological resources. FRA  assumes  that  communities 

⁠are. This ⁠ is not merely  ⁠a po licy  disagreement  ⁠— ⁠it is a  contest  over  ⁠governance  ⁠auth ority, and 

 governan ce ⁠ aut h ority ⁠is ⁠never  surrendered  without ⁠a fight. 

The  ten si on ⁠ ⁠wi th ⁠ the ⁠Wildlife   Protection Act  is  the ⁠sharpest. WPA Section   35  )8(  ⁠ prohibits   the 

acquisi tion of r igh ts  in ⁠National   Parks after ⁠ notification  — yet  FRA's  re cognition ⁠ of pre-

existing  ⁠rights ⁠dir  ectly  contradicts this  w here communities   we re present   be  fore ⁠December   13 

200 5. Courts ⁠have generally    held  that rig hts ⁠ recogn ised  und er  FRA survive   WPA notification, 

but ⁠have ⁠avoid  ed ⁠declaring ⁠the  full  overriding   effect of  Section  13 ⁠in protect  ed  ⁠  area ⁠contexts, 

leaving  a  zo ne ⁠of ⁠legal ⁠ambiguity ⁠ that F  orest  Depart ments   routinely  exploit. 

Wi  th ⁠the ⁠Forest ⁠Conservation  A  ct, the  problem  is more ⁠insidious. FCA requi r es ⁠  ⁠Uni on 

⁠ Government  ⁠ap p roval  ⁠for any "non-forest   ⁠use" ⁠of forest lan d. Forest  Departments ⁠have ⁠u sed  

th is ⁠provision   to  demand FCA ⁠clearance ev  en for activities  ⁠— ⁠cultivating   a  recognised   plot, 

buil d ing ⁠a ⁠house ⁠—  th  at ⁠are the  di  rect  exercise ⁠of v est ed FRA righ ts. The  logical  ⁠a nswer, that 

an activity  within ⁠the ⁠scope of  a v ested ⁠ri  ght ⁠is not  a "diversion"  requiring  clearance, has not 

⁠b een  consistently   adopted by  court s. The re su lt  is  a legal paradox: a community ⁠holds ⁠a 

⁠recognised    ⁠ri ght ⁠to cultivate, but must   seek  government    permission   ⁠to  ex e rcise   it. 

Ben eath  these  legal ⁠disputes ⁠lies  a  philosophical question  with  a ⁠n ow-established ⁠ 

empirical  ⁠answer. The fortress   conser vat ion ⁠ ⁠model ⁠ insists p eo ple ⁠must  be removed ⁠
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 from  forests ⁠for ⁠na ture  to  survive. Community-based  conservation research  — 

 including   lan dmark   ⁠studies ⁠f rom ⁠Gadchiroli ⁠  in Maharashtra   and Rayagada ⁠in Od isha ⁠ — 

⁠shows that  f orests ⁠und er c ommunity  governance ⁠ ⁠consistently ⁠ outper form ⁠ state-

managed  forests ⁠ on  regeneration, fire ⁠con trol, and biodiversi ty  ⁠indicators. The  l egal ⁠battle 

over  FRA is, in  part, a battle   over ⁠wh ether   Indian ⁠conservation   policy ⁠will ⁠follow  the  evidence 

 ⁠ ⁠or cling to  a  col onial ⁠⁠model  ⁠that ⁠the ⁠e vidence  has discredited. 

Critical  Legal  A  nalysis  ⁠of Case   L aws 

The  judicial  histo ry    of  FRA  is a ⁠story ⁠ of ⁠thr  ee things: hard-won recognition, near-catastrophic 

 reversal, and impo r tant ⁠ questions   still ⁠awaiting  answers. Banwasi Seva  Ashram  )1986 (  

 ⁠establ ished ⁠ ⁠ the  principle ⁠ that  l ater   became ⁠FRA  's  ⁠philosophical ⁠ ⁠core —  that ⁠customary ⁠ ⁠r ig hts 

 exist independently  of  their  recording, and  the  State cannot  ⁠ex tingui sh  them merely 

 by  omitting  to ⁠write ⁠t h em ⁠down. Sama ta  ⁠)1997(  ⁠constitutionalised  this principle, anchoring 

 tribal ⁠la  nd rights ⁠in Article  ⁠21  and  making  the ⁠Fifth  Sched ule's  protections  ⁠ affirmative 

 ⁠rather  than  merely  declaratory. 

Niyamgiri  ⁠—  Ori ssa ⁠Mini ng  Corporat ion  ⁠v. Ministry  ⁠of ⁠Environment ⁠ and Forest  )2013(  ⁠—  is 

the Act's finest judicial ⁠hour. Wh en Vedanta ⁠ ⁠sought to mine ⁠bauxite   from  the sacred ⁠hills  of 

⁠the Dongria  Ko nd h, the S upre me ⁠Court ⁠held   that the ⁠g r am sabha's ⁠ determination ⁠of  proj  ect ⁠ 

impact  on ⁠community  forest  rights  is  an unreviewable  substantive  veto. No m inis try, no court, 

no techni cal ⁠ committee ⁠may substitute ⁠its judgment  for  the community's. The twe lve ⁠gram 

⁠sabhas that ⁠were convened  e ach  said no, unanimously. The mount ain  ⁠stayed. The   case ⁠

demonstrated, more ⁠powerfully  t han any academic  ⁠argument  co uld, that  ⁠the gram ⁠sa b ha 

 mechani sm  ⁠— when ⁠ actually used  — is a  genuine ⁠instrument  ⁠ of democratic ⁠self-

d etermination. 

The ⁠Wildlife  ⁠First order ⁠ of ⁠2019  w  as, by ⁠contrast, a near-catastrophe. A PIL  by 

conservationists  p r oduced  a  Supreme  ⁠Court direction    to  evict 11.8 lakh ⁠families with  rejected 

claims. The ⁠order  violated ⁠ Section ⁠ 4(2)'s  unambigu ous ⁠ eviction ⁠bar, denied  hearing to the 

 affected   families  in  breach  ⁠of the  m ost  ⁠elementary ⁠principles   of ⁠natural  ⁠justic  e, and ignored 

⁠ the Union  Government's  own ⁠c oncession ⁠ t  hat ⁠rejec t ion  ⁠orders had  been  passed  en  masse 

⁠without  reasons, w it hout   g ram ⁠s a bha verification, and without   any ⁠indiv idual ⁠examination 

⁠of  claims. It was  s tayed, and states were  directed ⁠  to  reprocess ⁠claims  — but only  after  the 

 go  vernment  intervened. The  c a se teaches ⁠a s oberi ng ⁠lesson: the ⁠Supre  me  Co u rt is not, by 

⁠institutional ⁠ natur e, immune  to  the conservationist ⁠ narra tive that  frames trib  al ⁠communi ties 

as  threats   to  w i ldlife. Vigilance ⁠  in  PIL ⁠proceedings ⁠  affecting ⁠ FRA rights ⁠ is essential. 

The ⁠Godavarman litigation ⁠created  ⁠a further ⁠ structural   problem  ⁠ — a  co urt-created   ⁠Centr al   

Empowered  C omm ittee   w ith no statutory ⁠basis  has  repeatedly recommended ⁠  against ⁠FRA 

clai ms  in  wild life ⁠ ⁠corridors, bypass ing  the Act's ⁠  prescribed  process. S i nce ⁠FRA  creates  the 

 exclusive  statutory  ⁠procedure   for  adjudicating ⁠forest rights, no ⁠ju dicially ⁠ created  ⁠ body   can 

substitute for ⁠it. T his  point ⁠ has been  argued ⁠ before ⁠courts  but  not definitively ⁠resolv e d. 

The  deepest  unre solved   doctrinal problem   ⁠r un ning  ⁠throu gh   ⁠all of  these  ca ses   is  the  burden  of 

 proof. FRA recognises  pre-existing rights. Pre-existing ⁠ rights, by ⁠de finitio n, we re ne ver 

⁠documented. To  require  ⁠ documentary   proof ⁠of   an unrecor ded ⁠  custom  ary   right  is  to demand 

 the  impossible ⁠— and to ⁠use t hat impossibility as  grounds  for  rej  ection  is to ⁠perpetuate  ⁠ the 

 very   injustice  the ⁠Act was  designed  to remedy. The ⁠ultimate ⁠ burden  should   ⁠lie with  the S tat e, 
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which must  rebut   demo nstrat ed ⁠ evidence  of ⁠custom a ry ⁠occupation. District  Level  

Committees  ⁠t h at  me cha nically ⁠  reject ⁠claims  for  insufficient  ⁠documentation  ⁠are ⁠not applying 

 ⁠FRA —  they are undoing  ⁠it. 

Im p lementation ⁠⁠Challenges 

If implementation ⁠of FRA were  a patient, the ⁠di agnosis ⁠would ⁠be ⁠chronic, not acu te  — a slow, 

sustained   ⁠⁠fai  lure ⁠of ⁠inst itutional  will rather  t h an   a  si ng le ⁠dram atic  collapse. Ap proxi mately  44 

⁠lakh ⁠claims have be  en ⁠filed  nationally. Around 23–24  la kh  titles  have been  ⁠i ss ued ⁠— 

ba re ly  ⁠o  ver ⁠fifty per  cent. CFR t itles ⁠have reached  on ly  abo  ut 70,000 communities   out  of  a 

 potential  1.7 lakh  eligible. In  states  wh ere re  jection  rates historically   exceeded ⁠ sixty  per  cent, 

most orders ⁠con tain   no  re asons  ⁠—   a ⁠bureaucratic  ⁠shorthand   t h at   is both leg ally  invalid  and 

 deeply  r  evealing  ⁠of  intent. 

The Forest  ⁠Department's    resistance  is  struc tura l, not incidental. When ⁠CFR rights vest ⁠in gram 

sabhas, the  Department ⁠  loses jurisdictional  ⁠authority, revenue  ⁠from  MF P, and  influence  over 

 forest-adjacent  econo  mic  ⁠ac tivity. These  ⁠are  not sma ll losses  —  they  represent   the erosion of 

an  institutional empire  ⁠b uilt  over ⁠a ⁠century ⁠and a half. The Department's ⁠obstruction  takes 

⁠many forms: inventing  documentary ⁠requirements  ⁠the  R u les  do not pre scri be, treating  ⁠ its ⁠own 

o bjectio ns   as ⁠determinative  at SDLC  hearings, sc heduling   gram s  abha meetings ⁠ ⁠without 

⁠ notifying  affected ⁠communities. No ne   of this is  accidental. 

The gram ⁠sabha's   institutional fragility ⁠⁠is the  Act's  Achilles  ⁠heel. The  law  places    enormous 

  responsibility  ⁠on  village-level  bodies ⁠ without ⁠ ⁠ providing  ⁠them  ⁠resources, training, or  l egal 

⁠support. The expectation   that  a gram  sabha ⁠in a  remote ⁠Bastar  village   can 

⁠independently   survey ⁠ forest boundaries, comp ile   occupan cy   ⁠evidence, and  navigate  a three-

tier ⁠ adjudicative   process ⁠against ⁠ an adversarial  For e st  Department ⁠ ⁠is, without   sup port, 

unrealistic. Gender ⁠exclusion ⁠deepens these   failu res  ⁠ —   ti t les ⁠in ma  le  nam es, women 

⁠absent  ⁠from deliberations, the  A ct's ⁠joint- titling  mandate  honoured   in f o rm ⁠and i  gnored  ⁠in 

⁠substance. 

Critical  Ana  lysis 

FRA  is, as legislation, genuinely sophisticated. The recognition ⁠  t  heory elegan tly ⁠ avoids 

creati ng  ⁠legal  conflict   with  pri or  statutes. The ⁠gram ⁠ sabha ⁠mechanism  is  democratically 

innovative. The five-condition  ⁠test  in  Se cti on  ⁠4(4)  ⁠is more analytically ⁠ rigorous than most 

statutory  balancing   frameworks. These ⁠are  real  achievements   in ⁠le gal  drafting. 

But the  Act  has a  structural  ⁠v ulnerability: it decentralises  power ⁠without   decentralising ⁠ 

capacity. The ⁠gram ⁠sabha   is powerful  on  pap  er  and fragile ⁠in practice. Section ⁠13 should 

 provide  ⁠ clear  ⁠legal ⁠hi  erarchy  over  conservation ⁠statutes, but co urts  have ⁠been  ⁠reluctant ⁠ to 

enforce   it ⁠fully ⁠—   a reluctance ⁠that  reflects   not  leg al  analysis ⁠but judicial   deference  to ⁠the 

 cons ervati on  ⁠ establishment. The "paper rights"   problem   is ⁠real ⁠and  important: a title that 

⁠can not  be  exercised  ⁠wit hout  ⁠departmental  permission, that cannot  secure ⁠i nstitutional credit, 

and that  do  es ⁠not break ⁠ the ⁠MFP intermediary ⁠ cha in  is ⁠a  legal  recognition  without material 

  cons eq uence. FRA created  ⁠ the ⁠r igh ts. It ⁠did not  cr eate  the institutional ⁠ecosystem ⁠ ⁠—  legal  aid, 

credit ⁠ access, market   linkages, d epartmental   ⁠accountabil i ty    —   that w ou ld make those  rights 

⁠economically ⁠ alive. 
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Conclusion 

The ⁠Forest Rights  Act, 2006   is  a  statute  w ith  an honest  Prea m ble  and   an 

ambi tious  ar ch itecture    — ⁠and an implementation  ⁠rec ord  that ⁠has not  yet honoured  eith e r. 

Sections  3 ⁠and  4, re ad toge the r, o ffer something   genuinely    rare  ⁠in  Indian  law: a  co heren t, 

ri g hts-based ⁠ fram ework t  hat treats   forest-dwelling   ⁠communities ⁠as  subjects of  constitutional 

⁠ dign ity   rather th  an  objects   of admi nistrative ⁠ ⁠manage ment. The ⁠g ram sabha is pla ced 

 at  the  centre ⁠not  as ⁠a token  of participation ⁠ ⁠but as  the ⁠p r imary ⁠ governance   ⁠institution. The 

recognition  ⁠t heory treats ⁠the ⁠State  as  a debtor, not a benef actor. The five-condition 

 resettlement ⁠test demands  justificati o n, not  ju st ⁠notification. 

The conflict ⁠with ⁠conser vation ⁠law is, at  its heart, a  confli ct ⁠the evid e nce  ⁠ has already ⁠ resolved 

⁠ —  comm  unity  tenure  works ⁠better  th  an ⁠ fortress ⁠ exclusion. The  courts ⁠that  ha ve  unders tood 

⁠this, particularly    in  Niyamgiri, have ⁠produced ⁠  decis ions ⁠  that  will  outlast  the  cas  es that 

⁠generated    them. The cou  rts  t  hat ⁠have  not, as ⁠in  the initial  ⁠Wildlife ⁠ First order, have  co  me 

 per il ously   cl  ose to  undoing   in  an ⁠afternoon w h at Parliament  spent  de cades ⁠b uilding. 

The unresolved ⁠⁠questions — burden ⁠of pro of, the  full re  ach ⁠of  Section ⁠⁠13, the ⁠legal 

 status  of  CWHs ⁠notified  without   ⁠ c  ompleting  ⁠the  FRA ⁠process, the ⁠extent ⁠of ⁠gram  sabha 

authority ⁠ ⁠over ⁠ Forest Department ⁠ management  ⁠—  will  eventually   reach ⁠the  S  upreme 

 ⁠Court  for definitive  ⁠answer s. Wh at those  answers   look ⁠ l  ike  will  matter   enormously, not just 

⁠for ⁠the communities ⁠ w aiting ⁠ for ti tles  but ⁠for ⁠India's ⁠ constitutional self-understanding. The 

ques tion   ⁠ FRA ⁠ultimately ⁠asks  is sim ple: do es  India ⁠believe   ⁠that ⁠the  people who have   li ved in 

and  w ith  ⁠its  forests ⁠ for  g enerations  ⁠are its  stewards, or  its trespassers? The  law  has ⁠given its 

answer. The ⁠institutions ⁠have ⁠ not  yet ⁠c a ught ⁠up. 
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